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MR. BALLAROTTO: Thank you, You:t Honor.

THE COURT: All right, Me. Cowles?

3 MS. COWLES: 'I'hank you, Your Honor. Your Hor-or, O\)~

4 argument is very simple. It's essentially that ~h ~ pro!;;, r

5 agreement is a binding contract between the parties. It sets

6 forth very specific terms and conditions under which the

7 statements that defendant, Albert Poet. made to the Government

8 during that meeting in February of 2005 could be used by the

9 Government during ~y trioal in tnis case.

10 The Government's position essentially is that the

11 proffer agreement is enforceable and that

12 'l'HE COURT: Yes, and the reason it' Ii enforceable and

13 the way it's enforceable is specifically what and how?

......,/ 14 MS. COWLES: Your Honor. it is enforceable primarily

lS as a contract between the parties. There is case law cited in

lS the brief that explains that several courts have examined

17 similar agreements and concluded that as with any contract

18 where the intent of the parties is clear and unambiguous from

19 the terms of the document, the parties should be held to that

20 at a later time.

21 '1'HB COURT: And this would. give you the opportunity

22 to do what with Mr•• - with Dr. Poet's statement?

23 MS. COWLES: Your Honor, this would simply allow the

24 Government to introduce Dr. Poet's statements into evidence if

25 during the course of the trial, the defense took a position

A20
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1 Clontrary to any of the statements made during that proffer

2 session. And that might be through argument I through the

3 testimony of the defense's own witnesses, through cross

... examination of Govl!!rnment witnesses, or through the

!i presentation of evidence. only if the defense took a pOGition

f) contrary to what was stated during the proffer conversation,

'1 would the Government under the terms of the agreement be

6 entitled to present evidence of those statements.

9 THE COURT: So, it's broader than just if the

10 defendant takes the stand.

11 MS. COWLES: Yes, Your Honor, it is -- it is broader

1.3

---...' ].4

:.5

16

17

L8

19

12 by the very terms of the agreement. And I believe that uuuge

simandle in Camden examining the very lIame agreement reeently

found that in fact the language of the agreement was

intentionally broad to ensure any that position taken contrary

to what was stated during the proffer session could be

countered by introduction of those very statements,

You~ Honor, if I may, courts have further. in

reviewing these agreements, found that this in no way infringes

20 on the defendant's right to present a vigorous defense of his

21 case. The defense is always allowed to hold the Government to

22 its burden of proof, to challenge sufficient evidence to meet

23 the elements of the crime, and to present any position tbat

24 would be conBi~tent with that that was presented dUling the

25 proffer.

Jlr:J COURT '1'IUUfSCB.IBDS, IRe.
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1 As one Court commented, in fact the defense can take

2 any position it chooses. An order from the Court saying that

3 the agreement would be enforced simply provides the defense

4 with notioe that should it take a position that is inconsistent

5 with the prior statements. the Government would be allowed to

6 introduce the defendant's own words to provide a full pir:ture

'i of the situation for the jury and the Court.

El THE COURT: Thank you.

~I MS. COWLES: Thank you, Your Honor.

10 THE COURT: Do you have anything to say in response

11 to this before Mr. Hughes gets up here? Mr. Hughes haa taken

l:~ I'm trying to -- I'm searching for the word to use. Mr.

1~ Hughes has taken the broadest possible position as to what he's

'-/ 14 entitled to present to the Court as a pre-trial motion. And he

15 had given me Food and Drug Administration materials, lots and

16 lots and lots of other kinds of matter which are not

17 traditionally presented to a court in a criminal case pre-trial

18 motion. He has, I tiare say, I have not seen such voluminous

19 files in a oriminal case unless it wer\!! an anti-trust r:al'lE'.' or

:<:0 s0!Il8thing ot that sort. What do you have to liay about the

;:1 approach that Mr. Hughes has taken with regard. to his pre-trial

:l2 motion?

MS. COWLES: Well, Your Honor, while we would never

:a4 question the defense's right to railile points that they consider

:25 essential to be resolved before trial in their motions, 1

JIaJ COUKT TRAJlSCB.IBBRS, :tHe •
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1 MR. HUGHES: You would, Your Honor. You have to make
'--..'

2 that decision

3 THE COURT: Well, I think that' B --

4 MR. HUGHES: -- prior --

~ THE COURT: That's understood. And I'm not going to

E pre-try their case.

:' MR. HUGHES: NO, I understand that. But to say

II but in that sense, this motion is a non-motion. No

~~ arguments have been made before a jury, no witness has been

1') questioned. So, therefore the issue of 1#hether or not this

11 contract can be enforced has come up. Quite simply, the issue

12 is not ripe for determination. And when that issue comes up,

13 if that issue comes up, what is going to be required is a fact

''-'' 14 hearing to determine whether or not an argument has been made

15 or whether or not a witness has been questioned contrary t~ th~

]6 to Dr. Poet's statements in his proffer session.

17 THE COURT: Oh, no, Mr. Hughes, we're not going aboul.

J.8 it that way. I think she's brought the motion to sort of cut

:,9 you off at the pass and to let it be known that there W&8 this

20 proffer and disagreement.

:21 Now, when -- the judge is going to havf;;\ LO study tJ. ...

22 proffer and make sure! have more than just a casual

23 acquaintance which is what I have now. And so that when I hear

24 objection13 during the course of the trial, I would be in a

2S position to rule on them .

......./ J&J COUJtT TRAlfSCRIBJ:RS, INC.
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1 MR. HUGHES: Okay.

2 THE COURT: But we're not going to stop the trial as

3 we go along to have a little determination at each point as to

4 . whether or not this evidence, or this presentation of

5 statements, or whatever would be admissible because it's in

6 contrast to what was stated by Dr. Poet at the proffer session.

7 MR. HUGHES: I understand, Your Honor. But in order

8 to make that determination and if that issue were to come up,

9 what l'our Honor would probably do is Your Honor would probably

1() go to the interview report of spacial Agent Hess. and look at

11 that and determine from that whether or not the condition

l~l precedent has been met.

1:1 What I'm going to suggest to you, to Your Honor, is

,-,I 101 that there is a second version of what happened at that proffer

15 agreement. We have a witness who is not D•• Poet who was there

16 at that proffer session and who might be able to shed light on

17 what information ie not contained within that, and which might

18 - - 80 - - which might cause the Court to determine that the

19 conditions precedent have not been triggered. That's an

~!o important point.

al THE COURT: Well, Mr. Hughes, you know what they say

:a2 about a contract that's signed. You look within the four

23 corners of the contract. You don' t look to see what peopl~

24 have to say who were standing around.

25 MR. HUGHES: No, I understand that, Your Honor, but"
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